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19. As ruled by the Apex Court in Bharathtdasan University and another v. All India Councii for
Technical Education and others, 2001 (8) SCC 676 that power to make regulation is confines to
certain limits and made to alow in a well defined canal within stipulated banks, those actually
made or shown and found to be not made within its confines but outside them, the Courts are
bound to ignore them when the question of their enforcement arise and the mere fact that there
was no specific relief sought for to strike down or declare them ultra vires, particularly when the
party in sufferance is a respondent to the lis or proceedings cannot confer any furher sanctity or
authority and validity which it is shown and found to obvoiusly and patently lack. It is also trite
that administrative instructions can only fill up the gaps in the rule but it cannot be inconsistent
with it, failing which it would be ultra vores in its enforcement. In the subordinate legislation an
office memorandum issued by Governmentr of India if contravenes the rules, it has no sanctity in
law.

20. It is also held in Dilip Kumar Ghosh & Ors, v. Chairman & Ors., 2005(7) SCC 567 that a circular
cannot override the rules occupying a particular field.

21. The judgement of the Ho'ble Supreme Court in the case of R, Prabhadevi and others v. Union of
India and others, reported in 1998 SCC (L&S) 475 lays down that "seniority in a particular cadre
does not entitle a public servant for promtion to a higher post inless he fulfills the eligilble
condition prescribed by the relevant rules. A person must be eligible for promotion having regard
to the qualifications prescribed for the post before the could be considered for promotion.
Seniority cannot be substituted for eligiblity nor can it override in the matter of promotion to the
next higher post. It was made clear therein that the TBOP and BCR Schemes are not promotions on
the criterion of seniority against the norm based posts in higher grades, but only placements in the
higher scales of pay on completion of 16 years and 26 years of service respectively. Eligibility
condition is only the length of service and seniors in the gradation list will not be considered for
the higher scale from the date their immediate juniors became eligible, without completing the
prscribed length of service. However, seniority in the gradation list will remain intact for
promotion to norms based posts (supervisory posts) as per seniority and fitness in their turn.”
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